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VEMORANDUM OPI NI ON REGARDI NG OBJECTI ON TO PLAN

On August 9, 1993, Barcl ays Ameri can Mort gage Cor poration
filed an objectionto confirmation of the Debtors' plan. Although
there are several grounds for this objection, the only one which
remai ns unresolved is set forth in paragraph two of Barclays’
obj ection, which states as foll ows:

The debtor's pl an provi des, in paragraph 3, that
arrears on the debt to Barcl ays Ameri can shal |l be
paidwithinterest at therate of 7%per annum
The actual interest rate as provided in the
nort gage and note i s 14. 875% Because Barcl ays
Anmericanis secured only by afirst nortgage on
the debtor's principle[sic] residence, theright
of Barcl ays Anmeri can to paynent of interest at
the contract rate cannot be nodified. See 11
U S.C. 81322(b)(2).



Obj ections to confirmati on of plan at 2. A hearing was held on
Novenber 23, 1993, and the Court took the matter under advi senent.
Section 1322(b)(2) states that a chapter 13 pl an cannot
modi fy the rights of holders of . . . a claimsecured only by a
security interest inreal property that is the debtor's princi pal
resi dence.” Section 1322(b)(5) states that, ?notw thstanding
[ 81322(b) (2), a chapter plan may] provide for the curing of any def aul t
withinareasonabletinme. . . on any unsecured cl ai mor secured claim
on which the | ast paynent is due after the date on which the final

paynment under the planis due.” Inlnre Colegrove, 771 F. 2d 119 (6th

Cir. 1985), the court of appeals for this circuit heldthat a debtor
who cures an arrearage under the |l atter secti on nust pay % he prevailing
mar ket rate of interest onsimlar types of secured | oans at thetine
of the all owance of the creditors claimandthe confirmation of the

plan in bankruptcy with amaxi mnumlim tati on on suchrate to bethe

underlying contract rate of interest.” |d. at 123.1

The court' s reference to the?underlying contract rate of interest”
shoul d be under stood as si nply nmeani ng t he rate at whi ch i nterest accrues
on the unpaid portion of the ampbunt borrowed by the nortgagor. See

Colegrove, 771 F. 2d at 123 ( ?[ T] he nost wi del y accept ed approach has beento
[imt thecreditor tothe[interest] rate provided for inthe original | oan

agreenment. This . . . viewhas beenrationalized by the fact that ‘ the
contract rate is the rate which the parties agreed was a fair return to the creditor for the debtor's
repayment of the loan over an extended period of tinme.’” (enphasis added;

citation omtted)). Quite adifferent matter i s whether the parties’
contract specifies aninterest rate at which a default may be cured over
time--inother words, whet her the contract contai ns a provisionthat in
effect permts the nortgagor to obtain asecond | oan, at a stated rate of

2



Subsequent to Col egrove, the Supreme Court rendered a
decisionwhich made it fairly clear that the Court views 81322(b)(2) as
rendering a principal residential nortgagee's contract rights
i nvi ol abl e, except where t he Code (or, presunably, any ot her applicable

| aw) provides tothe contrary. See Nobel man v. Anerican Savi nhgs Bank,

113 S. Ct. 2106, 124 L. Ed. 2d 228, 234-36 (1993). A second Suprene
Court decisioninplicitly confirmed what one couldreadily infer from
a strai ghtforward readi ng of §81322(b)(5), whichis that that section

does not purport to negate a hone nortgagee's contractual right to

coll ect interest on arrearages. See Rake v. Wade, 113 S. . 2187, 124
L. Ed. 2d 424, 433 (1993) ( Wi |l e 81322(b) (5) aut hori zes a Chapter 13 pl an
to provide for paynents on arrearages to effectuate a cure after the
effective date of the plan, nothinginthat provisiondictatesthe
terms of the cure.”).

The Suprenme Court's deci sion inNobel man, particul arly when
read in conjunction with Rake, suggests that Col egrove has been
overrul edinsofar as the | atter deci si on authorized a debtor to pay
lessthantherate of interest towhichanortgageeis contractually
entitled when the debtor cures arrearages on a debt protected by
8§1322(b)(2). It was this issuethat was specifically reserved by the

Court for consideration; but, for the reasons to be expl ai ned, it need

interest, tobe usedto pay arrears that have accurmul ated on the first | oan.
Seeinfrapp. 3-5.



not be addressed.
As noted earlier, 81322(b)(5) allows for a chapter 13 pl an

to ?provide for the curing of any default.” Toinplenent that right,
t he debtor nmust determ ne that sumwhi ch nust be paid in order to

?deaccel erate” or ?reinstate” the nortgage. See, e.q., Sapos V.

Provi dent Inst. of Sav., 967 F.2d 918, 926 (3d Gr. 1992); Inre d ark,

738 F.2d 869, 872 (7th Cir. 1984). This sum-the arrears--wll
typically include m ssed nont hl y nort gage paynents, | ate fees and,

possi bly, m scel | aneous expenses such as attorney fees i ncurred by t he

nort gagee. See generally 5 Norton Bankruptcy Law and Practice 2d
8§121: 8 at pp. 121-84 to 121-86. Because 81322(b)(5) gi ves t he debt or
aright tocure the arrears notw thstandi ng” the protection from
nodi fication af forded by §1322(b)(2), it makes no difference whet her
the parties' contract gives the nortgagor such aright. See Rake, 124
L. Ed. 2d at 434 n. 9.

In this case, paragraphs 18 and 19 of the nortgage and
par agraph 6(c) of the prom ssory note executed by t he Debtors do gi ve
t hemri ght s anal ogous to t hat whi ch i s guaranteed by 81322(b) (5). But
t hese provisions sinply require that the arrearage be curedwthina
specified period of time. Under paragraph 18, the arrears nust be
cured ?prior tothe earlier of: (a) 5days (or such other period as
applicabl e | aw may specify for reinstatenent) before sale of the

Property pursuant to any power of sale contained in the Security



I nstrument; or (b) entry of a judgment enforcing this Security
I nstrument.” Under paragraph 19, Barcl ays' notice of accel erati on nust
gi ve the Debtors ?not | ess than 30 days fromthe date the noticeis
given to [the Debtors], by which the default nust be cured.”
Simlarly, paragraph 6(c) of the note states that notice of
accelerationw || provide the Debtors with the opportunity to?ay the
overdue anount by a certaindate. . . [, which] date nust be at | east
30 days after the date on which the notice is delivered or mi

Thus t he nort gage and not e contenpl ate t hat t he cure paynent
be made inalunp sum Incontrast, 81322(b)(5) all ows a debtor to pay
the arrears, not in a lunp sumon day one of the plan, but rather
‘Wi thinareasonabletine.” Thereis nothinginthe parties' note or
nort gage whi ch even arguabl y purports to give the Debtors theright to
?string out” the cure paynent over tine, much | ess defi ne t he applicabl e
rate of interest to be paid by the Debtors should they choose to
exercise that right. And since there is no provision for such
i nterest, the Debtors' plan does not "nodi fy" Barclays' contractual
rights in violation of 81322(b)(2).

Bar cl ays based i ts obj ecti on on paragraph 2 of the parties'
prom ssory note, which provi des t hat the Debt ors nust pay t he stated
i nterest rate of 14.875%on unpai d princi pal ?bot h bef ore and after any
default.” But this provisionclearly does not speak to the questi on of

what interest rate applies to an ?installnment cure” of the type

ed.



aut hori zed by 81322(b)(5).

Of course, Barclays' rights under paragraph 2 of the note
m ght be inpairedif either 81322(b)(5) or the Debtors' plan obli ged
Barclays tocredit unpaidprincipal asif thearrears were paidin ful
on the effective date of the plan. Howthis could happen i s best
illustrated by a hypothetical.

Assune t hat a chapter 13 debtor owes $5, 000. 00 i n arrears
t hat must be pai d under 81322(b) (5), of which $1, 000 represents unpai d
principal. If the entire $5,000 were paid up front, the debtor's
princi pal bal ance woul d decrease by $1,000. If the arrears are paid
over time, however, the nortgagee presunmably wi |l not apply any portion
of the installment paynents to principal until other conponents of the
arrearage, e.g., latefees, interest, etc., have beenpaid.? By this
met hod of accounting, the debtor's cure paynents do not beginto touch
principal until, say, two years after plan confirmation. Thus during
the first two years of the plan, interest i s accruing at the?ontract

rate”®on $1, 000 i n princi pal that woul d have been credited as pai d had

’2ln this regard, the parties' nortgage contains a provision
governing the application of paynments which is probably standard.
Par agraph 3 of that instrument states that, "[u] nl ess applicable | aw
provi des otherwi se, all paynents received by Lender . . . shall be
appl i ed: first, to late charges due under the Note; second, to
prepaynent charges due under the Note; third, to [escrow itens];
fourth, to interest due; and last, to principal due.™

3 use this term in the same sense as did the court in
Col eqgrove. See supra n. 1.




the debtor fully cured the default upon plan confirmation.

So long as the nortgagee inthis hypothetical is permtted
to al l ocate cure paynents such that principal isthelast itemto which
t he paynents are applied, thenit cannot be said that the cure under
8§1322(b) (5) comprom sesitsright tointerest at the contract rate on
unpai d principal. But if thenortgageeisrequiredtotreat the cure
as a |l unp-sumpaynent,4 it can plausibly argue that this right is
nodi fied inviolationof 81322(b)(2) because it nust forego interest at
t he contract rate on unpaid principal--i.e., the $1, 000 t hat nmust be
credited prior to actual paynent.

Dependi ng on howt he Debt ors' cure paynents are credited by
Bar cl ays, then, paragraph 2 of the parties' note may be i npli cat ed.
For a nunber of reasons, however, | do not consider whether this
constitutes grounds for sustaining Barclays' objection.

First, Barclays did not premiseits objectiontothe Debtors

pl an on this theory, and t hus t here was no argunent fromthe parti es as

toitsvalidity. . Ladner v. United States, 358 U. S. 169, 173 (1958)
(decliningto consider an "inportant and conpl ex" i ssue with respect to

whi ch "t here was only neager argunent"). Second, the plan does not

4“The argunent for this requirenment is probably strongest where,
as here, the debtor's cure is to be nade with interest at the market
rate. Under such circunstances, the nortgagee is receiving the
financi al equival ent of a | unp-sum paynent because the present val ue
of the installment paynents is, by definition, equal to the anount
of the arrears. SeeRake,124 L. Ed.2d at 433 n. 8; Colegrove,771 F. 2d at
121-23.



purport to require that Barclays treat the ?del ayed cure” under
81322(b)(5) as a constructive |unp-sum paynment. Finally, if
81322(b) (5) itself i nposes such a requiremnent, then any nodification of
Barcl ays' rights under paragraph 2 of the note is permssible
not wi t hst andi ng” 8§1322(b) (2).

Based on the foregoing, an order will enter overruling

Bar cl ays' objecti on.

Dat ed: February 3, 1994.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



